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Before the
FEDERAL COMMUNICATION COMMISSION

WashinglOl1. DC 20554

cc: 96-45
In the Maner of )

)
Gua River Telecommunications, Inc. )

)

Petition for Waiver of )
Section 54.403(a) of the )
Commission's Rules )

TO: Chief, AcCOUDtU1I Policy Division
Common Carrier Bureau

AAD-

RECEIVED
JAN 2 2 1999

~og,••-__~ wC'nec:_..• _..... a

P£DTIQ~ fOR WAIVII

Section 1.3 of the Commission's Rules, seeks waiver of Section S4.403(a) of die Commission's

Rules to eUminare the prerequisite of state commission action. euabUDa Gila Ri\'er to receive an
.

addilional $3.50 in fedm1 Lifeline suppan per LifeliDe sub!criber. Gram of the requested

waiver wW promote me policies UJIda'lyiq me Commissicm's LifellDe rules and, .Kcordingly.

1 Gila River is a local ncbanle company (-LEe-), boldiDg a cenificllC of public
conveDieDce aDd DeCCSsily issued by ill tribal AuthoritY. Gila River is a -rural telephone
company" UDder die TelecommuDieuions Act of 1996 (·1996 Act"). Pursuant to Section
214(e)(6) of me CommunicaliOllS Act of 1934, as amended (die ..Act-), Gila River was
designated an Eli&ibJe TeJecommUAicatiolls Camers (ltETC-) by die Commission. s'e
DesipadoD of Fon Mojave TelecommUDicalioDS, ~., Gila River TeJecommUDicanons, IDe.,
San Carlos Apache Telec:ommUAicalioDs UtilitY, IDe., aDd ToJIoDo O'Odbam Unlit)' Authority
as Eligible Telecommunications Carriers PunulUt to Section 214(e)(6) of me
Communications Act, MDnOrrmdum OpiniDn Dnd OrdeT, DA 98-392 (reI. February 27,.
1998)(-DesignQ1;on ").
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Gila River is a certified ETC. providing basic telecommunications services to Native

Americans residing on tribal lands loc:aJed in Arizona. Gila River cUITeIldy receives universal

suppan and Lifeline suppon.1 Gila River is subject ro the jurisdiction of the go\'enung body

of a distinct federally-recognized IDdiaD aibe. which regulates the provision of

telecommunications services within uiballaDds; the Arizona ColpOrarion Commission (-ACC-)

does DOt assen jurisdiction over Gila River.'

Section 54.403(a) of tbc Commission's Rules requires stare commission action aDd state

mar.chiDg support before addiUonal federal Lifeline 5Ilppolt of 53.SO per LiteliDe subscn"ber is

made available to ETCs. Gila River, however, iii subject 0Dly to replaCioD by iu tribal

auEhority, which is DOt a "stare commjssioD. "4 Applic:aIioD of 5eedoD S4.403(a) therefore

precludes Gila River from eligibility for additional federal suppon. As demonmar.ed below. this

result is comrary ro the underlying puzposes of tile UfcliDe suppon program. Accordingly, it

is in the public inrerest for me Commission ID Wlivc die -stale action- mquiremCDts.

2 Desi"",*,,- DA 98-392 IE , 19.

J /4.
.

4 ~e 47 U.~C.lllS3(4O) et,(41), SII Glso AD FilliDs PedciOD tor a Declararory
RuliIlg Preempdq 12M: AutborilY of me TohoDo O'odbam LeaislaIive Council to Rcgulace the
Enay of Commercial Mobile Radio Servil:e to~ Sells Reservadon Withill me Tucson
MSA, Martet No. 77, Memortllldllm Opinion iIIId Ordu, 12 fCC Ral117S5 (i997)~

Fillins Ord,r)(tindjo. tlw nibil authorities are DOt swes); Dniflllll101l. DA 98-392 at 14
(CODdudinl that Oila River is DOt subject to tbe jurisdittion of a stare commission).
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u. Seaiaa S4.403{a)'s Slate AaIoD RequiremelltS Sbould Be Waived to Proride the
Maximum Suppn1 to Gila River's HisIorically UDder-Served Areas.

A. Waiver is Required Because The Rules Do Not Address tbe SituatiODof Tribal
Rural Telepho_ Com...ies.

Pursualu to Section 54.405 of the Commissiou's Rules, Gila River. as an ETC, offers

Lifeline service to qualifyini1ow-income users aDd. pursuant to Sections 54.403(a) and 54.407,

receives me initial $3.50 of federal support for e-=h Lifeline subscriber.s However, under the

Rules, Gila River is ineligible for the additioDal federal suppon of up to $3.SO per Lifeline

subscn"ber because GUa River is not subject to the juJ'Udict:ioD of the ACC, and thus is not

subject to the requisite -state aclioJl. It Specifically. Gila River does DOt receive the $1.75

additional federal Ufeline 5Upp)n because the swe bas DO authority to approve the $1.75

reduction in the portion of the intrasWt me paid by the UfeJiDe subscriber.' In addiUoD, the

state has not cODaibuted any Lifeline suppon, so additioDal federa1 maICbina t\mds are DOt

available UDder me Rules.7

The Commission has recopiRd tbat lDdiu reservaDODS aDd aibal.ovemments do DOt

come within tbe definition of the tenD wstatew, aDd that the LEes such as Gila River are Dot

subject to the jurisdictioD of a state commission.' Because tile distiDct circumstaDces of mba!

S The initial S3.~ is auremly provided in tile fODD of a Subscriber r..me Charce
(·SLeW

) waiver. XI Federal-Srare Board OIl Universal service. /Upon and Onl~r. 12 FCC
Reel 8116. 8962 (rei. May 8. 1997)(-lhIl\ltrsal SIrvlct Onl,".

, ~e UniYtnal Stnict Orde" 12 FCC Red at 8963.

7 47 C.P.R. I 54.403{a).

• Stt AlJ Fillins Ord~" 12 FCC R&:d at 11761.

, Dtsignmioft, DA 98-392 at , 4.
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rural telephone companies are not addressed. the combined effect of me Commission's Rules is

to create an artificial barrier to GUa River's access to the funding intended to benefit low-income

subscribers.

B. Waiver of me State Ac:tiou RequiremelltS of Secdou 54.403{a) 10 EDabie GOa
River's receipt of the AdditioaaJ Federal Suppon of $3.'so Per UtellDe
Subscriber is ill the Publk !meresr aDd SIIouid be Gruarecl.

Because Native American commUDities have the lowest subsc:ribership and highest

povertY ratios in the Nation. waiver of Section S4.403(a) would be consistellt willl the public

inreresr'° and advance the goals of the 1996 Act. Allboulh Gila River has made substantial

propess fDward fulfillinl its fuDdamental purpose of providiq initial telephone service to

substaDlial portions of triballaDds. many potential subscn"bers wbo CfWify for Ufeli.De service

are still1l unable to afford teJepb.oue service at available suppon levels.

Gila River's subsaibership levels for basic telepIme servia is significantly below the

national avel'lle. 11 While Gila River has SUbstantially improved the subscribenhip ratios on

10 Waiver of a Commission rule is apptOpriare it (1) _ UDdeI1>'iD1 purpose of the rule
will DOt be served, or wouJd be fJuslrated, by ill applk:aDoD iD a particular case. aQd grant
of the waiver is otherwise in me pubUc interest, or (2) UDique factS or circumSllllCes render
application of the IUle ~quitabJe. wauy burdeDsome or otbcnvise ccmnry EO me public
iJUerest, aDd there is DO reasnaable alt.enwive. NDnh«Ist CellJUar TdqhDM Co.• L.P. v.
FCC, 897 F.2d 1164, 1166 (D.C. ar. 1990); WAlT RIJIllo Y. FCC. 418 F.2d 1153, 1159
(D.C. Cr. 1969).

II GUa River etbmues that 741 residential housebolds that cpalify for Lifeline service
do DOt cUITCslIly have telephone service.

-
12 In the Gila River reservadoD. only 30S of the households have tekpboue service.

S" Fedenl·$we Joint Board OIl Universal Semce.1l«tJInIMndttl D,dsitm. 12 FCC Red
87. 299-300 (l996)(-R.ecommended DecisioDtt)(telephoDe subscribmbip rare is almost 94
percenr in the United StaleS; current subscn'bersbip rares are only 87.1 percent -001
households with incomes less than $10,000 aDd oDly 75 pen:ent among households with
ammal incomes less thaD $5,000.(0).
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its reservation since tilt commencement of service, it m:opizes thai the current numbers are

tOO low and desires to take all possible measures to achieve subscribersbip levels comparable to

the rest of the country. The availability of additional mbscn'ber suppan will make the telephone

service more affordable for the many eligible. but unserved, residents of mbal lmds, thus

funheriDa universal service goals. 1J

The Commission bas emphasized that the ·[a]ffordability of basic telepbone service is

DCCessary to ensure thai low iDcome cOllSWDers have access DOt only to iAtrastate services but

to interstate telecommunicatioDS as well. -I. With respect ro LifrliDe programs. the Commission

has acknowledged that the Act reveals a teDewed c~em for me needs of low-income

citizeDs. IS Coqress has expressed die "priDciple tbaI run sJndd be •affordable.' aDd that

access sbould be provided to 'low-iDcome cODSlJmers' in all regioas of the nation. ·16

The initial $3.SO of federal UfeliDe suppon per 10w-iDcome consnmer has not proved to

be a suffk:iem ftDaDcial iDcentive to foster the level of demaDd for LifeliDe service which should

be lenerared in the Oila River serving area. To iDcreue tile drmlDd for Ufelliu= service. Gila

River seeks to lower UfeliDe rates by an addilicmal 53•.50. but requim access to the additional

federal LifeliDe suppan of $3.SO to accomplish this .. wirboutjeopantizinJ ecOllOlDical and

eftkieDt service to Us odler Native Americm subscribers.

AccontinllY. QUa River requestS waiver of the requirement that stare marchinl suppon

11 Sft slqJm-JlQtC 11.

14 Universal SDvice Order, 12 FCC Red II 8962.

as Id.

16 Id.
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be provided. There is nO mechanism by which Gila River can panicipare in the Arizona support

plan, nor is it feuible for its mba! government to develop a suppan plan because Gila River

does not have a sufficient pool of customers or residents, with the mix of lifeline and non-

lifeline customers which milht be found in an enUre state, to recover equitably the funds needed

to fulfill the maIChina fund requiremeut. AccordinllY. the public interest is beSt served by

waiving this requirement altogether in this circumstaDce. The UDderlying policy '0al of Section

54.403(a), the reduction in subscriber charges. will be effectedby d1c tribal authority upon grant

of the requested waiver. Insofar as Section 54.403(a) requires "stare commission- approval of

such reduction, waiver of the provision is also requested.

Graut of the waiver request will enable Gila River to make Lifeline services more

anractive aDd thereby positively affect the low SLlbscnbenbip level amoDl the substantial

populalioDS of low meODle ccnuumen on the reservadon.17 1be Commission has emphasized

that the publli: mterest is served by such aD outaJme.lI AbteDt Commission waiver of the

stare requitemel1ts of Section S4.403(a), the DICioIW pubUc: policy goals to increase

subscribe1'Sbip by reduciDa cbarges to low-mc:ome lUers,l' espec1lUy Narlve Americans. will

be thwarted.

IV. Co......

For the teUODS sraied herein, Gila River respectfWly request tbal the CnmmissioD

11 See lhdwntll Sn'\Iiu OrUr, 12 FCC Red at 8963 '352 cl 8965 '358. See also
RtcommBUltd D«illim. 12 FCC Red at 299-300.

l' CommissiODef Gloria Trisumi. Remarks 10 Naticmal AmeriCaD IDdiaD
Telecommunications Workshop (July 30. 1998).

It ~, Univ,rsal SIlVie, Ord". 12 FCC Red at 8951-53.

+
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expeditiously review aDd lrant the requested waiver Deeded to receive the additional $3.50 in

federal Lifeline suppon. The facts clearly demOUStrace that strict compliance with the current

federal UfeliDe suppon rule is inconsistellt with the public interest. and. accordingly. the public

t:Jeeres[ will be served by iranting this waiver requeSl.

Respectfully submitted,

GILA RIVER
TELECOMMUNICATIONS. INC.

vid Casson
Sylvia !.esse
Philip 1. Macres

Its Atromeys

KraskiD. Lease &: Cosson. LLP
2120 L Street, NW. Suite 520
Washington. DC 20037
(202) 296-8890

JaDUUY 22. 1999
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DECLARATION OF BROOKS ROSEMAN
GILA llIVEIl TELECOMMVNICAnONS, INC.

I, Brooks Roseman. General Manaaer of Gila River Te1ecornJDIlDiratioDS. IDe. ("Gila
River"), do hereby declare under peDlhies of perjury that 1have read the forei0iDg "Petition for
Waiver" aDd the iDfol'llWiou comailW'A therein reprding Gila River is trUe aDd accurate to the
best of my knowledge. information and belief.

OaIe~f"''' d';/." ;:t?a=e c
","-,...)
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tIBIJlICAD OF SAna

I, Shdley Bry~, of Kraskin, Lase • Cosson, LLP, 2120 L SII'eet, NW, Suite '20,
Wa.wngtorl, DC 20037, hereby ccnify that a copy of the forecoinl was ~ed OIl dUs 2200 day
of lallIIII}' 1M, by lint cIuI. u.s. Mail,P"IlIP~

William E. Kennard, Chairman
Feden&l Communications Commission
445 12th 5..., $W, 8th Floor
WashinJton, DC 20554

SUIID N-. CollllDillioDCt
P..... Com-laiQIio. CollUDiuioa
445 12th SIr.. SW, Ida Floor
WlllliD..... DC 20554

Gloria TrIaiDi, CommillioDer ~

federal CommuniQUoas CoauaisIion
..., 121:b SIrIIc, SW. Ida Floor
Willa.., DC 20554

Harold Furdqoa-Ilocb, Commiuioaer
, .....OnnM!n~ConuDiuioa
445 12dl s.r.. SW, Ida Floor
WllbiDpJa. DC 205S4

Mklalll K. Powell, CoauaisIio.
FIdenI CommuaicaIioaa CommiIIioa
44S 12da SIr... SW. IdI Floor
WllbiDpMa, DC 205S4

LilaZaiu •A.sIocia _ Qaief

Ow... CIIriIr ......
Federal ec-u.Dk:adoa Commiuiola
UU9 M s.n.. NW." 500· F-. omce
WlllaiDPJD, DC 20554

Ireac FJaaaery. Chief •
Accoundac Policy Divisioa
Common earn.. Bureau
fldenl CoIDmuD1QCioas ColllllUssion
2100 M SIr., NW, Ida PIoor
WlSbiApoa, DC 205540

1.aureIa Povida •
IDduacry AaalJliI Divisioa
FedenI Owm'lDiClliaaa COmmiuioa
2033 .. SIreeI. NW .
WlSbiDpoa, DC 2OS54

EricJ_ •
Oftice of CAm"'llDkaioaa .....
0pp0nuaiciaI

Paderil Ow.,DicIdoaa CommiuloD
1919 Msa., NW, .... '"
Wall"" DC 2OS54

JoIIII N. ItoIe
OPASTCO
21 J)upo.- Circle. SuD 700
W....... DC DD6

L. MIne 0uiI1or,
NIIioaII TelepboDe Coopendve
AuacialiaD .

2626 ....JMaia AVIIIIe. NW
WlSIaiqroa. DC 20037-1695

AdIllilallnDr
UDivasal Service AdmiDillnlive Co
100 Soada Jeft'ea1Oll ...
Wblppuy, HI 07911

• VIa bud delivIrJ


